RiskSAVER News – A Case Study 
By Gary W. Kern, BA, ARM, CWCP

Why investigate your lost time workers compensation injuries?
Not all lost time cases require the same level of investigation.  Seventy percent of lost time cases can be investigated by telephone.  Normally this is done by taking a 15 to 20 minute recorded statement.  These cases will typically result in less than 40 loss work days and the total claim cost will be less than $5000.00

The problem arises when you try to determine which cases will cost less than $5000.00 and which ones will cost $100,000.00.  Cases don’t come with a known price tag.  The industry tendency is to underestimate exposure. 
The information on the incident report may be of questionable value.  The employer completing the report normally does no investigation, they simply record on the first report of injury, what the employee reported.  “Red Flags” may exist but most employers have a limited understanding of “Red Flag” risk factors and how to identify them.  

Some employer’s believe that every claim for workers compensation benefits is bogus and want the claim denied.  Other employer’s have little concern for the validly of the claim (until it hits their e-mod as a $100,000.00+ claim).  This employer typically sees the claim as the insurance company’s problem – that is why they pay premiums. 
The following is a recap of a case that appeared to be compensable but may not have been.

According to the employer’s first report of injury; Mr. X, a maintenance man, was on the roof of the employer’s building checking for a roof leak and fell off landing head first.  There was an eye witness to the event. Mr. X’s injuries appeared to be of the strain/sprain variety but Mr. X’s complains of pain delayed his expected return to work.  

This incident was accepted as a compensable event without investigation.  The employer reported that the incident occurred during working hours, and that Mr. X was in the course of his duties when he fell.  The fall was confirmed by eye witnesses, and employees provided first aid.  No statements were taken from the injured worker or the witnesses.  

This case was referred to RiskSAVER as a potential Second Injury Fund claim.  As part of the Second Injury Fund work-up, RiskSAVER met with and spoke to the employer (about 11 months post accident).  Because RiskSAVER specializes in workers compensation accident investigation our associate identified several “Red Flags” and reported them to the client with a recommendation that the client allow RiskSAVER to conduct an “after the fact” accident investigation.  The client agreed.  
The investigation raised questions about why Mr. X was on the roof, what witnesses claim to have seen and what they actually could have seen.  Additional “Red Flag” issues were identified.  The incident occurred in the late afternoon.  We learned that on the morning of the incident Mr. X had been reprimanded by his supervisor with possible demotion.  Photographs of the accident site were taken and Mr. X’s deposition was noticed.  It took several months to schedule Mr. X’s deposition.  
Mr. X had significant (medically related) memory problems. In his deposition he was able to describe his activities prior to his fall and the cause of his fall.  Mr. X claimed that he was at the peak of roof line when he stepped on metal flashing slipped and slid head first down the flashing valley and off the roof.  

The problem with Mr. X’s description of the incident was the physical evidence documented in the site photos.    These photos along with a copy of Mr. X’s deposition were provided to an accident reconstruction expert prior to the pre trial mediation.  The accident reconstruction expert observed that the slop of the roof was not steep enough to allow a person standing at the peak to slide off the roof.  Friction forces would have overcome momentum forces.  Medical records following the incident did not identify brush burns that one would associate with a head first slide down a roof slop. 
If the point of fall was not at the peak of the roof as Mr. X alleged and if he did slip and fall as a result of the flashing and slid down the flashing valley and off the roof, as he alleged, then the lip at the end of the flashing should have been bent down by the weight of Mr. X’s body as it fell from the roof.  
Photos documented that the flashing at the end of the valley was not bent.  

At the base of the flashing valley was a free standing television antenna.  The antenna was not anchored by guide wires.  A person falling from the roof, as Mr. X alleged, should have struck the antenna causing the antenna to fall.  It did not.
Finally the position where witnesses placed Mr. X on the ground following the incident was not consistent with the alleged point of the fall.  

Settlement demands prior to disclosure of the investigation findings were in excess of $150,000.00.  The case was resolved at mediation for less than $80,000.00. 
The investigation of this case was triggered by a Second Injury Fund inquiry almost one year post accident.  Mr. X also failed to disclose several prior injuries and prior medical conditions on his medical questionnaire raising 1208.1 fraud issues. 
While the financial outcome of Mr. X’s claim was substantially improved by the “after the fact” investigation, one wonders what could have been accomplished if the case had been investigated at the time of the initial report.  

Was the incident staged?  Did Mr. X actually fall?  Information on the incident report would not have alerted the adjuster to the “Red Flag” issues.  Mr. X had worked for the employer for several years.  No one had spoken to his supervisor to learn that he had been given a job performance reprimand the morning of the incident.  There was nothing in the report to suggest that one of the eye witnesses was sitting in a room with the blinds closed or that the other witness had left the area to get a tool that Mr. X requested and was not in visual contact with Mr. X at the time of the incident. 
Third Party Administrators and insurers in an effort to control costs are often reluctant to incur the costs associated with an on site in person investigation.   Yet the industry will utilize the services of a private investigator to conduct surveillance.  What is the cost benefit of surveillance?  

In other words what is your average cost per minute of video?  How many minutes of video are sufficient? Finally how and when can video evidence be used?  

The success rate for surveillance is subject to wide variations in results.  Factors that affect the success rate include why the client ordered surveillance, where the target lives, what the target’s level of activity is, and the skill level and integrity of the PI.  Would you pay $200 per minute of surveillance?  Here is the test.  Compute the cost associated with all your surveillance referrals and divide this cost by the actual number of minutes of video you received as a result of all referrals.  This test does not assume that the video has any probative value; just that video of the subject was obtained.
This is the first test of the cost analysis.  There are other costs associated with the use of video.  Video by itself may be of limited value.  Assuming that the video actually shows activates that meet a 1208 standard, how do you use it?   
Do you send the video to the claimant or his attorney and disclosed your 1208 video evidence and ask them to drop their claim for benefits?  Good Luck!
Do you hire an attorney to take the claimant’s deposition in order to build a 1208 defense?  Good Luck!  
You have good video evidence, the deposition went fine, and after the deposition you had to disclose your video evident to the claimant.  You have a trial date in three months and are third on the docket.  Doctor X reports a change in the condition of the injured worker and requests authority for surgery.  You deny surgery.  Six months later you get to trial present your 1208 evidence to the administrative law judge assigned to your case.  The cost associated with getting your case to trial $25,000 plus.  The judge hears the evidence and the injured worker’s “coached” explanation, finds the injured worker credible and rules in his favor, ordering the payment of back benefits, future medicals (including surgery), and awards penalties and attorney fees.  Do you appeal the case?  A week after the trial you discover new information and move to modify the judgment - the litigation cycle continues.  
The cost of a good direct contact investigation is typically $600.00 excluding travel expense.
Issues covered during the investigation, when properly utilized, can assist with the discussion to accept or deny a claim for benefits, setting the case based reserve, and in the negotiation of a compromise settlement. 
A proper investigation should cover issues like:

Course and Scope (Statutory employer and borrowing employer issues)
Cause of the incident (Subrogation Issues)
Arising out of (witness identified) 

Injuries (Compensability issues)
Prior medical history (Second Injury Fund Issues)
Prior education (Return to work issues) 

Work history (Return to work issues) 

Family structure (Secondary gain issues)

Average weekly wage (a prime target for penalty and attorney fee claims)

During the meeting with the injured worker a competent representative can explain workers compensation benefits and rules to injured workers and the employer. Studies have shown that an injured worker who is confused or concerned about the process is more likely to seek the service of an attorney than a person who has been properly informed and allowed and encouraged to ask questions. 

During an in person meeting the injured can be asked to sign a:

1. Medical authorization

2. Choice of physician 

3. 1025EE

A photo can be taken of the injured workers driver’s license.  Taking a photo of a driver’s license instead of the injured worker can be less invasive and threatening. An ID photograph, of an injured person, can assist a PI with the difficult task of identifying the subject during surveillance operations.
Other benefits of direct contact include the ability to meet the injured person and family face to face, scope the location for possible future surveillance, including direction to the subject’s home. A friendly business like meeting can open the door for future direct contact including settlement talks.  RiskSAVER played a direct role in the settlement of 38% of cases referred for investigation prior to the involvement of counsel.  
Why investigate your lost time workers compensation injuries?
Because the information collected by the person to person contact, when properly utilized, improves outcomes. 
Cases that can benefit from person to person contact include:

1. Drug defense cases

2. Potential 1208 and 1208.1 cases

3. Cases involving back, shoulder and knee injuries with more than two weeks loss time
4. Catastrophic Injuries 
5. Horseplay

6. Aggressor claims that can turn into intentional tort law suits

7. Subrogation claims

8. Identification of potential Second Injury Fund Claims 

9. Uninsured sub-contractor claims

10. Statutory, borrowing and or joint employer situation

11.  Medical Set Aside Issues
12.  Dependency Issues in death cases.
13.  Cardiac cases
14.  Cases involving coverage disputes

15.  Owner operator claims 

In Mr. X’s case, the person to person investigation trigger would have been based on the type of injury – Back injury with loss time. 
“Case Study” in this article was a real case with real results. A person to person investigation offers a claims manager many potential benefits.  Investigation is only one part of the claim control puzzle.  Other components include the adjuster, the payer and defense counsel.  All play a vital roll in the claims adjusting process.  

The Recorded Statement vs. the Recorded Interview

By Gary W. Kern

Weather you are doing a recorded statement or a recorded interview you should start by becoming familiar with the rules and regulations in your jurisdiction concerning ‘recordings”  

The technology available for recording a conversation has advance.  New digital technology makes the process easier.  Recordings made via a digital recorder offer several advances over the older tape recording technology.  
Tape vs. Digital Recorder:
Tape Recordings:

1. Tapes can break during the recording are playback process.

2. Tapes must be physically stored 

3. Tapes can deteriorate over time.

4. Reproduction of a tape recording can be a time consuming process and the quality of the reproduction is inferior to the original.    

5. The condition necessary for a quality recording are difficult to control in the field which can make the use of a taped interview problematic. 
Digital Recordings
1. Digital records do not produce a hard document.  There is no tape.  
2. Digital records may not be accepted in all court  
3. Digital records can be edited which can cause challenges concerning the validity of the record

4. Digital records are easy to store and reproduce.

5. The quality of a digital recording is superior to tape recoding 
6. Background noise associated with on site conditions can be filtered. 

7. Reproduction of the records is simply and efficient 

8. The quality of the reproduction is equal to the master.  

What is the difference between and “Recorded Statement” and a “Record Interview”.  

A recorded statement has two primary components 
1. Consent of the party giving the statement allowing the recording

2. Some type of acknowledgment of the party being statementized that they have understood the questions asked and have answered them truthfully.  

3. Some jurisdiction will allow the recorded statement to be introduced at a legal proceeding as rebuttal evidence.  
A recorded interview is not based on the formal consent of the person being interviewed and the person being interviewed is not asked to acknowledge the validity of the information they provided.  Recordings of the interview can not be used a legal proceeding as rebuttal evidence.  
One may want to use the recorded interview approach when taking a written statement or when defense counsel want the facts but does not want to deal with the legal burdens associated with the production of damaging information developed in a recorded statement.  Taking a good written statement is a lost art form. It requires training and practice. What was said, what was heard and what is written are not always consistent.  It was these inconsistencies that caused the written statement to be replaced with the recorded statement.  A tape or digital recording documents the actual question asked and the actual answer given. This reduces the problems associated with human bias and interpretation errors found in the written statements.
In working with defense counsel I have been told to investigate the incident but to not create a discoverable record.  Defense counsel is normally focused on preparing the case for litigation and the investigator may not have sufficient legal knowledge to properly handle adverse information.  Once a record has been created defense counsel may be required to expend their limited time before the court correcting or clarifying statements made by witness during the investigation phase. 

Risk Managers or Claim Managers may want a record as support for their decision making process and are not encumbered by the litigation process. The recorded interview may be a viable alternative to the recorded statement.
Following the interview the digital records can be transferred to a computer hard drive then copies to a CD.  The CD can be put into a storage envelope and sealed with both parties signing the seal.  This effectively memorizes the interview and as long as the seal remains unbroken, it should eliminate digital tampering issues. 

Another way to document witness information is to conduct the interview including a recording of the interview. Following the interview the interviewer prepares a typed statement and presents the typed statement to the interviewee for their review, edit and signature.  The risk associated with this approach - the witness could change their story or refuse to cooperate with the validation process, in which case you are left with only the investigators notes and rebuttal testimony. On the other hand, when it works you get a nice clean statement and all of the background information from the recorded interview that was not included in the typed statement, plus the accuracy of recorded conversation. 
When making an investigation assignment the claims manager should consider the merits of a recorded statement vs. written statement vs. recorded interview and act according. 

Be sure to let your defense counsel know when a recorded interview approach was used and why.  

Your comments are appreciated. 
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